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STATEMENT OF INTEREST OF AMICUS CURIAE

The New Jersey Civil Justice Institute (“"NJCJI”) advocates
for a c¢ivil justice system that treats all parties fairly.
NJCJI has a strong interest in the clear, predictable, and fair
application of the law and is concerned with the broader civil
justice implications that cases, such as this one, may have on
the professionals, sole proprietors, and businesses within this
State.

Founded in 2007 as the New Jersey Lawsuit Reform Alliance,
NJCJI is a bipartisan, statewide group comprised of small
businesses, individuals, not-for-profit groups, and many of the
State’s largest business associations and professional
organizations. In that capacity, NJCJI monitors New Jersey
legislation to assess its impact on issues related to civil
justice, offers comments on proposed amendments to New Jersey’s

Rules of Court, and participates as amicus curiae in matters of

interest to its membership. In recent years, NJCJI has appeared

as amicug curiae before the New Jersey Supreme Court and the

Appellate Division of the New Jersey Superior Court to be heard

in important consumer and tort litigation including Kendall v.

Hoffman-La Roche, Tnc., 209 N.J. 173 (2012), Allen v. V&A Bros.,

Inc., 208 N.J. 114 (2011), Bosland v. Warnock Dodge, Inc., 197

N.J. 543 (2009), and In re Pelvic Mesh/Gynecare Litigation, 426

N.J. S8Super. 167 (App. Div. 2012). NJCJI has a particular
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interest in the expanding trend of class actions brought against
New Jersey businesses under the Truth-in-Consumer Contract
Notice and Warranty Act, N.J.S.A. 56:12-14 et seq., and has

appeared as amicus curiae in several pending appeals involving

that statute, including Kaufman v. Lumber Liquidators, Docket

No. A-3278-14T1 (pending in the Appellate Division), Duke v. All

Am. Ford, Docket No. A-0795-15-T3 (pending in the Appellate

Division), and Dugan v. TGI Friday’s, Docket No. A-92-15

(pending in the Supreme Court) .

NJCJI and its members believe that a fair civil justice
system resolves disputes expeditiously, without bias, and based
solely upon application of the law to the facts of each case.
Such a system fosters public trust and motivates professionals,
sole proprietors, and businesses to provide safe and reliable
products and services, while ensuring that injured individuals
are compensated fairly for their losses.

The NJCJI’'s interest in the instant case stems from its
efforts to act as a friend of the court relating to consumer
protection statutes such as the Truth-in-Consumer Contract,
Warranty and Notice Act, and to further its members’ interest in
the clear, predictable, and fair application of the law. NJCJI

seeks leave to participate in this appeal as amicus curiae in

light of the significance of this matter to their members, and



submits this brief both in support of that application and on
the merits.

PRELIMINARY STATEMENT

Recent vyears have seen an explosion in class action

litigation under the Truth-in-Consumer Contract, Warranty and

Notice Act (“TCCWNA”), N.J.S.A. 56:12-14, et seq. In what
amounts to a game of “gotcha,” aggressive plaintiffs’ lawyers

troll for standard-form contracts and notices, hoping to £find
some technical violation allowing them to seek a $100 civil
penalty for every consumer subject to the contract or notice --
even when no one suffered any adverse consequences. The present
appeal presents Jjust such a situation, where the plaintiff
seizes upon a supposed technical violation in a form agreement
to demand a $100 windfall payment for all class members.
Accordingly, the issue of who has statutory standing to sue
under TCCWNA as an ‘“aggrieved consumer” is a crucial one for
this Court to address and clarify.

The NJCJI urges the Court to answer the Third Circuit’s
certified questions by defining TCCWNA’s ‘“aggrieved consumer”
element as a consumer who has been adversely impacted by the
challenged provision in a contract or notice. For example, the
consumer must have actually read the provision at issue and been
deceived as to her legal rights in a material way. “Aggrieved

consumer” should not be defined as simply someone subject to a



contract or notice that contains an allegedly illegal provision,
irrespective of whether the consumer read, cared about, or was
in any way adversely impacted by the provision. Such an
interpretation, advocated by Plaintiffs-Appellants here, would
effectively strike the word “aggrieved” out of the statute.

Defining “aggrieved consumer” in this manner balances
TCCWNA’'s consumer-protection goal and the pressing need to
relieve New Jersey businesses from abusive class action suits
brought on behalf of persons who suffered no adverse
consequences, while also respecting and enforcing the terms of
the statute itself.

STATEMENT OF FACTS AND BACKGROUND

NJCJI relies upon the Statement of Facts presented by
Appellees Select Comfort Corporation and Bob’s Discount
Furniture LLC. It supplements that record here to describe the
recent wave of TCCWNA class litigation and why the definition of
“aggrieved consumer” is crucially important to these cases.

TCCWNA became law in 1981. During its first two decades,
TCCWNA was the subject of virtually no litigation. Between 1981
and 2004, TCCWNA was mentioned in only three judicial decisions.

That changed, dramatically, in the mid-2000s when a seminal
case involving vacuum cleaners sold in door-to-door transactions
married TCCWNA to the class action device. Between 2004 and

2007, the Law Division certified a class of all consumers who



signed the same form contract and then entered summary judgment,
awarding each of 16,845 class members a $100 civil penalty (or
$1,684,500, in total), plus attorney’s fees. On appeal, the

Appellate Division affirmed. United Consumer Fin. Servs. Co. v.

Carbo, 410 N.J. Super. 291 (App. Div. 2009). Carbo did not,

however, examine whether the class members were “aggrieved”
within the meaning of TCCWNA. Instead, the Law and Appellate
Divisions assumed without analysis that all consumers who signed
the same form of door-to-door sale contract had the right to
receive a $100 civil penalty.

Carbo triggered a wave of new TCCWNA class actions seeking
to emulate its success. Plaintiffs sued a variety of New Jersey
businesses that employ standard-form customer agreements or
notices (e.g., self-storage unit providers, health clubs,
concert venues, and restaurants), seeking $100 or more for each
class member irrespective of whether consumers suffered any
adverse consequences whatsocever from the challenged contracts or
notices. The surging tide of TCCWNA litigation turned to e-
commerce in 2016, with dozens of class actions filed against
online retailers, contending that their website terms of use
violated TCCWNA and asserting that all consumers who visited the
websites were owed the $100 civil penalty -- even if, as 1is

usually the case, no one read the online terms of use.



Indeed, the explosion of TCCWNA 1litigation over the past
decade has imposed an increasing burden on both New Jersey

companies and the courts, as the following chart demonstrates:

Number of Judicial Decisions Mentioning TCCWNA*
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But TCCWNA class 1litigation is only part of the story.
Certain plaintiff’s attorneys uninterested in actually seeking
relief for a «class have, instead, sent hundreds of demand

letters to companies threatening TCCWNA class actions in order

to extract pre-suit, individual settlements paying them
substantial attorney’s fees. More bluntly stated, TCCWNA has
* The NJCJI compiled this 1list by searching Westlaw for

decisions 1in the state and federal courts of ©New Jersey
mentioning “TCCWNA,” the “Truth in Contract Notice and Warranty
Act,” N.J.S.A. 56:12-14 et geq., or variants thereof. A list of
the opinions that hit these search terms is attached as Exhibit
A.



become a weapon used to shake down businesses who wish to avoid
costly class action litigation.®

The engine driving this explosion of TCCWNA class
litigation and demand letters is the notion that any technical
viclation or mistake in a form contract or notice entitles all
consumers to a $100 penalty, irrespective of whether anyone
suffered adverse consequences. In each of these matters, the
plaintiffs claimed that consumers need show nothing more than
that they were subject to a notice or contract with an allegedly
viclative provision in order to recover a $100 windfall -- even
if neither the plaintiff nor the class read, was confused by, or
was in any way adversely impacted by the provision.

This wave of TCCWNA class actions and demand letters is
potentially devastating to businesses operating in New Jersey.
The $100 civil penalty can dwarf the value of the underlying
transaction -- a point this Court saw first-hand in the recent

argument of Dugan v. TGI's Friday’'s, No. A-92-15, where the

plaintiff seeks a $100 for every $5 drink ordered at a
restaurant. As District Judge Freda Wolfson desgcribed this

disturbing trend of TCCWNA class actions:

1 See, e.g. J. Tyrrell, “Online Shoppers Using 35-Year 01d

N.J. Consumer Law Against Websites,” found at
www.njspotlight.com (Oct. 17, 2016) (last visited June 14, 2017)
(describing the “blizzard of demand letters” sent to online
retailers claiming TCCWNA violations in website terms of use).

-7 -



The Court is aware that there are numerous
class actions filed in this district based
on similar TCCWNA violations alleged in this
case. While the intent of the New Jersey
Legislature in enacting TCCWNA is to provide
additional protections for consumers in this
state from unfair business practices, the
passage of the Act is not intended, however,
for 1litigation seeking plaintiffs and/or
their counsel to troll the Internet to find
potential violations under the TCCWNA
without any wunderlying harm. In such
instances, standing would be lacking.

Rubin v. J. Crew Grp., Inc., No. 16-2167, 2017 WL 1170854, at *8

(D.N.J. March 29, 2017).

As discussed below, the solution to this problem lies in an
appropriate definition of “t“aggrieved consumer” establishing
statutory standing to sue for the $100 TCCWNA civil penalty.

ARGUMENT
I. “AGGRIEVED CONSUMER” SHOULD BE DEFINED AS SOMEONE

ADVERSELY AFFECTED BY THE VIOLATION -- MEANING, AT

LEAST, THAT THE CONSUMER READ AND WAS MISLED BY

CHALLENGED PROVISION AS TO HER LEGAL RIGHTS IN A

MATERIAL WAY.

The appropriate balance between respecting TCCWNA' s
legislative purpose in protecting consumers and arresting the
abusive wave of TCCWNA litigation lies in properly defining an
“*aggrieved consumer.” A consumer who did not read, care about,
nor suffer any adverse impacts from the challenged provision is

not “aggrieved.” Instead, ‘“aggrieved” means a consumer who

suffered an adverse consequence of the violation.



A. TCCWNA’'s Purpose and Key Provisions
The Legislature enacted TCCWNA so that consumers would not
be misled to their detriment by contracts that misstated their
legal rights. As the Sponsor’s Statement for the bill makes
clear:
[Flar too many consumer contracts,
warranties, notices and signs contain
provisions which clearly violate the rights
of consumers. Even though these provisions
are legally invalid or unenforceable, their
very inclusion in a contract, warranty,
notice or sign deceives a customer into
thinking that they are enforceable, and for

this reason the consumer often fails to
enforce his rights.

Assem. 1660 (Sponsors’ Statement), 199th Leg. (N.J. May 1, 1980).

To effectuate this intent, TCCWNA section 15 provides that a
seller may not include a provision in a contract that violates
the “clearly established legal right” of the consumer. N.J.S.A.
56:12-15. Section 16, in turn, recognizes that a seller could
escape section 15 by including qualifying language such as “void
where prohibited by law.” To avoid this, section 16 provides
that a contract or note may not “state[s]” that some of its
provisions may not be enforced “in some jurisdictions” without
advising whether they are enforceable in New Jersey. N.J.S.A.
56:12-16.

Importantly, TCCWNA allows only an ‘“aggrieved consumer” to

recover “a civil penalty of not 1less than $100.00” and/or



“actual damages,” together with reasonable attorney’s fees and
court costs. N.J.S.A. 56:12-17 (emphasis added) . The
Legislature could have worded this section differently and
allowed any “consumer” to recover a civil penalty. It did not.
Instead, it chose to limit the civil penalty to an “aggrieved
consumer,” and the present appeal provides this Court with the
opportunity to define this element.

B. An “Aggrieved Consumer” is One Who Has Been
Adversely Affected by the Complained-of Provision.

An “aggrieved” consumer is one who has suffered an adverse
impact from the wviolation. This point is demonstrated by the
text of TCCWNA itself, the statute’s consumer-protection goal,
and precedent from this Court addressing, in similar contexts,
what it means to be “aggrieved.” It is also consistent with an
emerging consensus from the judges of the District of New Jersey
addressing who has standing to sue under TCCWNA.

Wholly absent from the statutory text is any suggestion
that all consumers subject to the same contract or notice are
entitled to a $100 civil penalty, and the statute certainly does
not contemplate that consumers could secure the penalty en masse
through the class action device. To the contrary, N.J.S.A.
56:12-17 suggests that “aggrievement” occurs on an individual
basis, which may be vindicated in individual litigation between

the vendor and the aggrieved consumer:

-10-



This [civil penalty] may be recoverable by
the consumer in a civil action in a court of
competent Jurisdiction or as part of a

counterclaim against the seller, lessee,
creditor, lender or bailee or assignee of
any of the foresaid, who aggrieved him. A

consumer also shall have the right ¢to

petition the Court to terminate a contract

which violates the provisions of Section 2

of this action [56:12-15] and the court in

its discretion may void the contract.
Accordingly, a consumer who has been sued by a vendor based upon
an illegal provision in a contract is “aggrieved,” and that is
why N.J.S.A. 56:12-17 authorizes that consumer toc seek the 5100
penalty through a counterclaim. In this fashion, TCCWNA’s text
itself makes clear that an “aggrieved” consumer is one who has
been adversely affected by the complained-of provision in the
contract or notice. Significantly, N.J.S.A, 56:12-17
contemplates individual 1litigation by aggrieved plaintiffs, not
class actions on behalf of those unaffected by the claimed
violation.

Moreover, the last sentence of N.J.S.A. 56:12-17 permits

“[a] consumer” to sue to void a contract simply upon a showing
that the contract contains an unlawful provision, without
requiring that consumer be “aggrieved.” By investing this
separate right in “[a]l consumer” irrespective of aggrieved
status, the text of N.J.S.A. 56:12-17 makes it clear that more

is required for a consumer to be “aggrieved” than simply being

subject to an allegedly illegal provision in a contract.

-11-



The Legislature’s purpose in enacting TCCWNA also makes
clear that the consumer wmust have suffered an adverse
consequence to be “aggrieved.” Certainly, this point is evident
from the Sponsor’s Statement; as that statement suggests, a
consumer is aggrieved if the illegal provision “deceives a
customer into thinking that [it is] enforceable, and for this
reason the consumer . . . fails to enforce his rights.” Assem.
1660 (Sponsor’s Statement), 199" Leg. (N.J. May 1, 1980). In
that situation, of course, the consumer actually read the
challenged provision and was misled as to her legal rights, to
her detriment.

Echoing these principles from the text and purpose of
TCCWNA, this Court has been careful to define an “aggrieved~
party as a person whose interests have been adversely affected.
In the context of a prior statute affording a right to appeal to
parties “aggrieved” by the complained-of decision below, this
Court held that “[i]t is the general rule that to be aggrieved a
party must have a personal or pecuniary interest or property

right adversely affected....” Howard Sav. Inst. of Newark, N.J.

v. Peep, 34 N.J. 494, 499 (1961l); Accord Ex parte Van Winkle, 3

N.J. 348, 362 (1950)- (an t“aggrieved person” 1is one whose
“personal or pecuniary interests or property rights have been

injuriously affected.”). 1Indeed, this definition of “aggrieved”

has commonly been applied by the lower appellate and trial

~12-



courts of this State. See, e.g., United Prop. Owners Ass’'nm of

Belmar v. Borough of Belmar, 343 N.J. Super. 1, 41-42 (App. Div.

2001) (an “aggrieved person” within the meaning of the Fair
Housing Act is one who has been or will be adversely impacted by
discriminatory housing practice).?

This definition of “aggrieved” accords with an emerging
consensus among the federal district judges of New Jersey, who
have concluded that plaintiffs have no standing to sue under
TCCWNA unless they plead facts demonstrating adverse
consequences arising from the challenged provisions in the

contract or notice. See e.g., Hecht v. Hertz Corp., No. 2:16-cv-

01485, 201le WL 6139911 (DN.J. ©Oct. 29, 2016) (a TCCWNA
plaintiff who “does not describe a single concrete harm
resulting from these [TCCWNA] violations” fails to establish

Article III standing to sue); Hite v. Lush Internet, Inc., No.

16-1533, 2017 U.S. Dist. LEXIS 40949 (D.N.J. Mar. 23, 2017);:

Rubin, supra, 2017 WL 1170854, at *7-8. See also Candelario v.

2 This Court is hardly alone in interpreting the word
“aggrieved” as requiring adverse impact on the plaintiff. See,
e.g., Warth v. Seldin, 422 U.S. 490, 513 (1975) (“person

aggrieved” under Civil Rights Act is someone adversely impacted
by discriminatory housing practices); Gelbard v. U.S., 408 U.S.
41, 60 n.l18 (1972) (“aggrieved person” under federal anti-
wiretap statute is “a party to any intercepted wire or oral
communication or a person against whom the interception was

directed.”)y Goode w. Cibty of Philadelphia, 539 F.3d 311, 321
(3d Cir. 2008) (“aggrieved persons” under tax code meant persons
who were “detrimentally harmed”); Travelers Ins. Co. v. H.K.
Porter Co., 45 F.3d 737, 741 (3d Cir. 1995) (“person aggrieved”

by bankruptcy must have been “directly affected”).

-13-



RIP Curl. Inc., No. 16-963, 2016 U.S8. Dist. LEXIS 183019 (C.D.

Cal. Sept. 7, 2016) (plaintiff who simply alleged she was
“exposed” to an online terms and conditions that contained an
allegedly illegal provision lacked Article III standing to sue

under TCCWNA) . While Hecht, Rubin, and Candelario were decided

on Article III standing grounds, Judge Simandle dismissed the

Hite action because the plaintiff did not plead facts sufficient

to show that she was an “aggrieved consumer” within the meaning
of N.J.S.A. 56:12-17. 1In particular, the Hite plaintiff failed
to allege that the challenged online terms of use were displayed
to her and, as Judge Simandle found, she could hardly claim to
have suffered an adverse consequence from a document she never
read. 2017 U.S. Dist. LEXIS 40949, *19.

C. A Consumer Who Never Read, Cared About, Nor Was
Adversely Impacted by an Alleged Violation is Not
“Aggrieved.”

A consumer who has not suffered any adverse consequences
from noncompliance is not *“aggrieved,” and this Court should
hold that such a plaintiff lacks statutory standing to assert a
claim for civil penalties under TCCWNA.

At a minimum, an “aggrieved” person must be an individual
who read and is aware of the challenged provision in the
document. As Judge Simandle noted in Hite, a plaintiff can

hardly claim to be aggrieved by a document of which she was

ignorant. In addition, the plaintiff must have been adversely

= =



impacted -- either sued by the seller on the illegal provision
(as N.J.S.A. 56:12-17 contemplatesg), or misled or deceived as to
her legal rights in a material way (as the Sponsor’s Statement
reflects).

By contrast, an “aggrieved consumer” cannot be anyone
subject to a contract or notice, irrespective of whether the
consumer read, cared about, or suffered any adverse consequences
arising from the challenged provision. Had the Legislature
intended that result, it would not have limited the $100 civil
penalty consumers “aggrieved” by the violation.

II. A BARE VIOLATION OF THE FURNITURE DELIVERY REGULATIONS

IN A STANDARD-FORM CONTRACT SHOULD NOT AFFORD ALL

CONSUMERS SUBJECT TO THAT CONTRACT A $100 WINDFALL.

For the reasons explained above, a consumer’s claim that a
defendant’s standard-form contract violated the  Furniture
Delivery Regulations, N.J.A.C. 13:45A-5.1 et seq., does not
entitle a consumer to a $100 civil penalty because, without
more, that consumer is not “aggrieved.”

Moreover, TCCWNA section 15 addresses a contract or notice
that "“includes a provision” violative of a consumer’s clearly
established 1legal rights. N.J.S.A. 56:12-15. Accordingly,

TCCWNA does not address the omission of information from a

contract or notice. See Watkins v. DineEquity, Inc., 591 Fed.

Appx. 132, 135 (3d Cir. 2014) (omission of information does not

fall within TCCWNA’'s prohibitions, which address the inclusion

-15-



of improper provisions). Here, plaintiffs principally complain
that certain language in the contract at issue was not presented
in the proper font size and setting. See Appellants’ Brief, at
pp. 4-5. Much 1like a claimed omission, the provision of
appropriate information but allegedly in wrong font does not
qualify as the “inclu[sion of] a provision” that wviolates a
consumer’s “clearly established” 1legal rights. Indeed, nothing
in the text or the legislative history of TCCWNA suggests that
the statute was intended to award $100 penalties simply because
a seller did not place certain language in a given typeface or
font. Under Watkins, the omission of this language altogether
would not be actionable under TCCWNA; and the inclusion of
appropriate information, but simply in the wrong font, cannot
and should not lead to liability.

CONCLUSION

The certified questions from the Third Circuit provide this
Court with an important opportunity to define an ‘“aggrieved
consumer” as one who was adversely impacted by the wviolation.
This result will balance TCCWNA's legitimate consumer-protection
purpose while arresting the opportunistic wave of <c¢lass
litigation threatening businesses who do business in our State.
If the $100 civil penalty is limited to these truly “aggrieved”
by the wviolation, then deserving plaintiffs will have their

remedy, businesses will have an incentive to comply with the

=1.6.=



law,

actions

and TCCWNA will be less apt to facilitate abusive class

demanding enormous windfalls for consumers unaware of

and unaffected by the claimed violation.
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June 16,

2017
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