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Court’s review of this case, including the pending motion for
leave to appeal.

NJCJI 1is a statewide, bipartisan group of individuals,
business, and organizations dedicated to improving New Jersey’s
civil. justice system. NJCJI currently has over 90 members.
ﬁd@ﬁf:édVdcdtés for reforms to ensure that New Jersey’s civil
justice system treats all parties fairly and discourages lawsuit
ébuSe. NJCJI believes that a balanced; civii .ﬁuétiée system
fdstéré public trust and motivates professionals, sole
propriétors and businesses:to provide safe and reliable products
and'asefvices, “while ensuring that truly injured people are
COmpenséted fairly for their losses. Such a system 1is critical
to 'énsuring' fair and open courté, maintaining and attracting
jobé;' and | fostering  economic v‘growth in  New ~ Jersey.
éérgificatidn of Marcus Réyner at 92.

:This cdse concerns the liability of insurers when insurance
pdiicies are void ahd subject to rescission. The decision below
feduiréé“'a medical _malpractiée insurer to indemnifykia doctor
éveh though ﬁhe medical malpractice iﬁsurance policy is Voidbdue
to misiepresentations made by the ddctor to the insurer.

NJCJI believes that this holding is contrary to existing

law. First, for reasons unique to automobile insurance, New
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Jersey courts have frequently compelled automobile insurers to
compensate injured third parties even when the insurance policy
is void and subject to rescission. In this case, the court
beiow held, without analysis or precedent, that those automobile
insurance cases. are equally applicable to medical malpractice
inSﬁfance pdlicies. That holdiﬁg is flawed. The automobile
insurance cases were shaped by a combination of factors unique
to the automobile insurance field which caﬁnot aﬁd should not bé
extended to medical malpractiée insuranée éases;

Second, if the decision 7bélow is: allowéd to stand, New
Jersey medical malpractice insurers will be forced to raise
their premiums -- already among'thevhighest in the country. As
a result, New Jersey’s honest doctors will be compelled to
sﬁbsidize New Jersey’é ‘diéhénest doctors. Worse yet, these
increased premiﬁms are likely to cause physicians to leave New
Jérséy, or not practice in New Jersey to begin with. And unlike
automobile insurance, where the statutorily mandated minimum
éovérage is $15,000/$30,000, the statutory minimum covefagé for
physiciaﬂs is $1 million.

vThird, no New Jersey court has ever eXténdéd the automobile
insurance line of Cases to other féiméAof insurance. Indeed,

this Court previously held that a mandatory legal malpractice
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insurance policy may be rescinded based on the insureds’
misrepresentations.

By making a malpractice insu;er liable in the face of an
insured’s defalcations, the court below undermines the public’s
trust in our system of justice, fosters cynicism and suspicion,
é%ifés up malpractice insurance costs for New Jersey’s doctors,

and inhibits economic growth.

Motions for leave to appear as amicus curiae are governed

by B; 1:13—9, which states: “An application for leave to appear

as amicus curiae in any court shall be made by motion in the

cause stating with specificity the identity of the applicant,
the ‘issue intended to be éddressed, the natﬁre of the‘public
interest therein and the ﬁétﬁre of the applicant’s special
ihterest, involvement or 'expertise in respect thereof.” R.
1:13-9(a). The rule further prbvides'that the motion shall be
granted if the Court “isisatiSfied under>all the circumstances
that the motion is timely,A the applicant’s participation will
assist in the reéolution‘of an issue of public importance, and

no party to the litigation'Will be'unduly'prejudiced thereby.”

Ibid.

NJCJI’s interest in thié' case is well-founded, ‘and its

experience and expertise in representing -the New Jersey business
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community warrants NJCJI’s appearance as amicus curiae in this

matter. NJCJI’s participation will not unduly prejudice any
party.

NJCJI respectfully submits that its participation via its
proposed amicus brief will assist in the resolution of this
Case, and requests that its motion for leave to appear as amicus

be granted.

CONCLUSION

For these reaéons, NJCJIi respectfully requests that fhé
Court grant NJCJI’s motion for leave to appear as amicus and
participate via the filing of thebaccompanying amicus brief.

Reépectfully submitted,
BROWN MOSKOWITZ & KALLEN, P.C.

Attorneys for Proposed Amicus Curiae
New Jersey Civil Justice Institute

ol e

Shalom/é Stone

SDS:1k
Enclosure
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| Docket No. 073949

Civil Action

CERTIFICATION OF MARCUS RAYNER

Marcus Rayner, of full age, hereby certifies and says:

1. I have personal knowledge of the facts set forth

below, and I submit this Certification in support of the

motion of the New Jersey Civil Justice Institute (“NJCJI”)

for leave to appear as amicus curiae in the above-captioned

case.




2. NJCJI is a statewide, bipartisan group of
individuals, 'businesses, and orgatiizations dedicated to
improving New Jersey’s civil justiceé system. NJCJI

60 members. NICJII advocates for reforms

=

éﬁrréﬁtly has oﬁé
to ehsure that New Jersey’s civil justiée system treats all
partiéé fairly and discourages lawsuit abuse. NJCJI
béiié?és ﬁhat a balanced cifilzjﬁstice%syStem foétens
publlc Erdst and mota&ates profe381onals, solefproprletors,
and bu51nesses to provide safe and rellable products and
gervices, while ensuring: that truly injured people are
compensated fairly for tﬁeir losses. Sueh a System;is
eritical to ensuring fair and open courts, maintaiéiné-and
attracting jobs, and fostering econemic growth in New
Jerséy. |

I hereb§ certify that the foregoing statements made by,
me are true. I am aware that if any of the fgregoipg
statements made Dby me .are willfully false, I am subje;t t%

punishment.

/
[

MARCUS RAYNER

Dated: March 18, 2014
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PRELIMINARY STATEMENT

Under long-standing New Jersey law, an insurance policy is
void wheh it was procured by means of material
misrepresentations made by the insured to the insurer. Although
New Jersey courts have frequently compelled automobile insurers
to compensate injured third parties despite the insurance policy
being void, that line of cases is unique to automobile insurance
law.

Specifically, New Jersey courts have recognized that New

Jersey drivers, who are required by law to be insured,

reasonably expect other drivers to be similarly‘insured. And
the New Jersey legislature has enacted a mandate -- unique to
automobile inéurance —- prohibiting rescission below the
statutory minimum insurance coverage ($15,000/$30,000).

Although neither concept applies to medical malpractice
insurance, the court below held,Awithout analysis or pﬁecedent,
that the automobile insurance cases are applicable to medical
malpractice‘ insurance policies, where the staﬁutory minimum
iﬁsuranée coverage is $1 million.

If the decision below is‘ allowed to stand, New Jersey
medical malpractice insurers will be forced to raise premiums --
already among the highest in the country --— driving phyéiciahé

away from our State.



Moreover, the decision below implies that the automobile
insurance line of cases may be freeiy applied to all other areas
where insurance is mandatory, but that far-reaching premise is
not supported by the automobile insurance cases. Indeed, the
only time New Jersey courts Have addressed this issue 1in  a
context other than an aﬁtomobile insurance policy, this Court

held that a legal malpractice insurance policy may be rescinded

based on the insureds;“misrepreSentations. First American Title

Ins. Co. v. Lawson, 177 N.J. 125, 136-137 (2003) . The court

below misconstrued the holding in Lawson.

New Jersey Civil Justice Institute {(“"NJCJI") is a
statewide, bipartisan group of individuals, businesses, 4and
drganizations dedicated to improving New Jersey's civil Jjustice
system. Cértification of Marcué Rayner at 9q2. NJCJI strongly
believes that the decision below represents a new and dangerous
incursion upon established principles of insurance law, and ill-
serves the business and economic interests of the citizens of
this State. NJCJI therefore respectfully urges this Court to
grant the motion for leave to appeal, and reverse the

interlocutory order entered below.



ARGUMENT
POINT I
THE APPELLATE DIVISION ERRED IN
HOLDING THAT AN INSURER' S
OBLIGATIONS WITH RESPECT TO
RESCINDED AUTOMOBILE POLICIES IS
EQUALLY APPLICABLE TO RESCINDED
MEDICAL MALPRACTICE - INSURANCE
POLICIES.
Automobile insurance policies occupy a distinctive place in
New Jersey law. For reasons unique to automobile insurance, New
Jersey courts have frequently compelled automobile insurers to
compensate injuredvthird partiéé even when the insurance policy
is wvoid and subjectv tb'“rescission. In this case, the court
below held, without analysis_or“precédent, that those automobile
insurance cases are equally applicable to medical malpractice
insurance policies. That holding is flawed.®
Under long-standing New Jersey law, an insurance policy 1is

void when it was procured by  means of material

misrepresentatiohs made by the insured to the insurer.

! Even the Appellate Division judges below were unsure whether
their holding had any firm foundation, acknowledging that they
“suspect” that New Jersey would protect innocent third-party
patients, because analogous case law so “suggests.” DeMarco v.
Stoddard, N.J. Super. __ (App. Div. 2014) (slip op. at 14)
(“We have no statutes or cases directly on point to inform us,
but we suspect that both New Jersey and Rhode Island would
protect the interests of innocent third parties. Analogous case
law of both states suggests that both would restrict the
rescission remedy available to insurance carriers in order to
provide some protection to innocent third parties....”)
(emphases added) . ’




The law is well settled that equitable fraud
provides a basis for a party to rescind a
contract.... Rescission voids the contract ab
initio, meaning that it is considered “null from
the beginning” and treated as 1if it does not
exist for any purpose. Black’s Law Dictionary
1568 (7th ed. 1999). Within the context of an
insurance contract, a representation by the
insured, whether contained in the policy itself
or in the application for insurance, will support
the forfeiture of the insured’s rights under the
policy if it is untruthful, material to the
particular risk assumed by the insurer, and
actually and reasonably relied wupon Dby the
insurer in the issuance of the policy.

First American Title Ins! Co. v. Lawson, 177 N.J. 125, 136-137

(2003) (citations and quotations omitted). The Appellate
Division’s holding that a medical malpractice insurer must
nonetheless indemnify a doctor, against a patient’s claim, has
no basis in New Jersey’s automobile insurance cases.

Automobile accident cases>are unique. In nearly all.such
cases, both' the plaintiffs and the defendants are consumers
éovered by an automobile insurance policy. And, because of New
Jersey’s no-fault insurance system, injured parties are often
entitled to at least some compensation from their own automobile
insufance policies. As a result, New Jerseyans have ‘éome to
expect that, come what may, ifbthey'ére injured traversing New
Jersey’s roadways, their injurieé will be covéred by automobile
insurance. More specifically, because all drivers must carry

automobile insurance, the party injured in an automobile

accident reasonably expects ithat his counterpart will have



insurance. See, e.g., N.J. Mfrs. Ins. Co. v. Varjabedian, 391

N.J. Super. 253, 258-259 (App. Div. 2007).

The relationship between New Jersey’s doctors and patients
lacks this mutuality. While New Jersey doctors carry medical
malpractice insurance, most New Jersey patients are not doctors
themselves, and are generally unaware that New Jersey requires
their doctors to carry such insurance. Absentﬁsuch knowledge,
£hév§étients have no expectation that their doctors are'insured,
and do not rely on that insurance when they visit their doctor.
Thus,‘the reliénce—and—expectation fbﬁhdatioﬁ for the automobiie
insurance cases 1is absent in the medicai malpractice insurance
arena.

Automobile insurance cases also differ from medical
malpractice cases for another reason. The automobile insurance
line of <cases reflects a specific legislative diféctive.
N.J.S.A. 39:6-48(a). Under §48(a), the 1liability of an
éutomobile insurer is fixed when the accident occurs. Id. (“The
liability of a company under a motor vehicle liability policy
shali become absolute when loss or damage covered by the policy
occurs ... Upon the recovery of a: final Jjudgment against a
person for the loss or damage[?] if the judgment debtor was at
the accrual of the cause of action insured against liability
therefor under a motor vehicle liability policy,'the judgment

creditor shall be entitled to have the insurance money applied



to the satisfaction of the Jjudgment.”). The insurer cannot
retroactively cancel the policy. Id. (“™No such policy shall be

canceled or annulled .”); Varjabedian, 391 N.J. Super. at 2506

(“Under N.J.S.A. 39:6-48(a), once its insured has Dbecome
responsible for damages to third-party Jjudgment vcreditors, an
insurer is precludedv from retroactively ‘cancel[ing]l’ or
‘annul {ing]’ an automobile liability policy based upon prior
misrepresentatibns or fraud of its inSufed.").

The legislative pblicy announced in §48(a), therefore, is
an important part of the foundation for thé automobile insurance

cases. See Varjabedian, 391 N.J. Super. at 256 (“Based in part

upon the non-cancellation proviSioné of. N.J.S.A. 39:6-48, we
havé'held that a carrier is not entitled to retroactively void a
poiicy' after its insured becomes liabie' to an innocent third
party for damages. Rather, the insurer’s policy is reduced to
the minimum limits prescribed byvstatute.”); N.J.S.A. 39;6?48(a)
(“if the policy provides for 1limits in excess of the limits
designated in this section{,] the iﬁsurance carrier may plead
against the judgment creditor, with réspect to the amount of the
excess limits of 1liability([,] any aefenses which it may be
entitled to plead agaihét the insured”).

No such legislative policy exists in the medical
mélpractice insurance field.i As far as the New Jersey

legislature is concerned, medical malpractice insurance policies



may be retroactively cancelled by the insurer based on the prior
misrepresentations of the insured physician.

Judicially extending the legislature’s non-rescission
mandate from automobile insurance to other forms of insurance =--
without legislative direction =-- is a dangerous exercise. 1In
deciding that there should be a minimum level of non-rescindable
automobile insurance, the New Jersey legislature understood that
the statutory miﬁimuqufof"automobile insﬁrance was relatively
modest: $15,000/$30,000. But fhe stétutory minimum coverage for
other forms of insurance is not quite So modest. Physicians,
for example, are required to éarry a $1 million malpractice
policy. See N.J.S.A. 45:9-19.17(1) (a) .

The holding below was based on the narrow fact that both

automobile insurance and medical malpractice insurance are

mandated by New Jersey law. DeMarco v. Stoddard, ~ N.J.
Super. (App. Div. 2014) (slip op. at 18) (“In the same way
as the general public that wuses our roadways, [{citation

omitted)], medical patients can reésonably assume New Jersey
doctors are complying :with the law and carrying compulsory
malpractice insurance.”).  But as demonstrated above, the
historical basis for the automobile insurance cases has not been
just fhe mandatory nature of automobile insurance. Rather, the
éutomobile insurance cases were shaped by a combination of

factors unique to the automobile insurance field which cannot

7



and should not be extended to medical malpractice insurance
cases.
The NJCJI therefore respectfully requests that this Court

grant the motion for leave to appeal and reverse the

interlocutory order entered below.

POINT IT
THE - DECISION BELOW WOULD
SIGNIFICANTLY INCREASE MEDICAL
MALPRACTICE PREMIUMS IN NEW
JERSEY.

The bunderwritihg process permits an insurer to evaluate
risks. When an insured lies on an insurance appliCatibn, the
insurer inevitably underestimates the resulting risks and the
corresponding premium. If an insurer is prohibited from voiding
such a policy, the insurer will inevitably be compelled to raise
the premium rates of all of its insureds.

If the decision below is allowed to stand, New Jersey
medical malpractice insurers will' be forced to raise their
premiums -~ already among the highest in the country. As a
result, New Jersey’s honest doctors will be compelled to
subsidize New Jersey’s dishonest doctors. Worse yet, this
additional premium pressure‘is likéiy to cause more phySicians
to leave New JérSey, or not practice in New Jersey to begin

with.



Of course, New Jersey’s automobile insurers face a similar

concern, spreading the loss of dishonest automobile
policyholders among New Jersey’s honest automobile
policyholders. But as noted above, the potential losses of the
automobile insurers - and therefore honest automobile
policyholders —-- 1is limited by the statutory minimum automobile
coverage of $15,000/$30,000. The statutory minimum coverage for
physicians, howeﬁer, is 81 milliéﬂ; | Thus, in the medical

mélpféctice insurance vafena} the potéﬁtiai for ecbnbmié
diSruption is far greater than in the automobile insurance
arena.

NJCJi therefore respectfully requests.that fhié Céurt‘grant
the motion for ieave to appeal to ensure that these broad public
policy concerns..are cbnsidered before mediéal malpractice
insurers are forced to raise premiﬁms for New Jersey’s honest
doctors.

POINT III
NEW JERSEY COURTS HAVE NEVER
B$FORE ,EXTENDED, THEAbPRINCIPLE . OF
THE AUTOMOBILE INSURANCE CASES TO
OTHER FORMS OF‘INSURANCE.

As discussed above, the automobile insurance line of cases
flows from both a legislative mandate and from the expectation
of New Jerseyans that other drivers will have automobile

insurance, Jjust as they do and 'must. Neither concept 1is

applicable to other forms of insurance, and as a consequence, no
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New Jersey court has ever extended the automobile insurance line
of cases to other forms of insurance.

Significantly, this Court has addressed this issue in the
context of a mandatory legal malpractice insurance policy and,
contrary to the view of the Appellate Division here, this Court
held that such a policy may be fescinded based on the insureds’
misrepresentations. Lawson, 177 N.J. 125.

'This Court’s holding in Lawson was three-fold: .‘One, the
malpractice insurance policy was rescinded with respect to the
attorneys who made the misrepresentations on the insurance

application, even as to claims made'byvinnbcent third parties.

Two, the policy was rescinded as to the law firm -- because the
defalcating attorney was the firm’s managing partner -- even as
to claims by innocent third parties. Three, the policy was not

rescinded as to a third attorﬁéy who‘Was not involved 1in the
wrongdoing. Id. at 140-143.°2

The Appellate Division argues without foundation that the
holding in Lawson hinged oﬁ the fact that the innocent claimants
were not the law firm’s clients but title companies =-- the

firm’s clients’ subrogors. DeMarco v. Stoddard, N.J. Super.

2 As the Appellate Division correctly noted, this Court
referenced both mandatory insurance and protection of the firm’s
clients =-- but solely in the context of that third holding,
concerning the faultless insured. DeMarco v. Stoddard, N.J.
Super. __ (slip op. at 17), citing Lawson, 177 N.J. at 143.
Neither mandatory insurance nor protection of the firm’s clients
stopped this Court from rescinding - the policy as to the
defalcating insureds.
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(slip op. at 17) (™A noteworthy distinction between Lawson
and this case is that the innocent clients of the wrongdoing
lawyers had already recovered their losses from the title
insurance companies. The claims against the malpractice carrier
were not brought by the law firm's clients but by the title
insurance companies that were seeking to pass on their liability
on the risks to the malpractice carrier.”). There 1s no
suggestion in the Lawson opinion, however, that this Court’s
holding was premised on that distinction. Moreover, the
Appellate Division fails to explain why the title companies --
as subrogors of thé‘ law firm’s clients =-- are any less
“innocent” third parties thah the firm's clients.

In sum,'the bnly time New Jersey courts‘have addressed this
issue 1in a context other than an automobile insurance policy,
this Court held that a compulsbry legal malpractice insﬁrance
policy may be rescinded‘ based on the insureds’
misrepresentations. Lawson, 177.N.J. 125.

To be sure, other forms bf>insurance are mandated by New
Jersey law. See, é.g:} ‘N.J.S;AJ 34:15-79(a) (workers'
compensation insurance).’® The deciéion below more than suggests

that the automobile insurance 1line of cases will be freely

3 Indeed, some insurance is mandated by federal law. See, e.g.,
49 C.F.R. §387.7, §387.9 (HAZMAT transportation). What will New
Jersey courts do when a New Jersey citizen sues  a defendant
whose federally mandated insurance policy has been justifiably

rescinded?
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applied to all other areas where insurance is mandatory. Thus,
if the decision below is allowed to stand, it would impact the
State’s many employers and workers’ compensation insurance
carriers. NJCJI respectfully requests that this Court grant the
motion for leave to appeal to reﬁiew.the~wisdom of such a novel
and far-reaching policy.

Moreover, this Court should grant the motion for leave to
appeal and reverse the decision below bécause,'cohtrafy tdpfhe
Abpeliate Division’s oﬁinion, .it is not supported 'by the
automobile insurance cases, and it is contrary to this Court’s

decision rescinding the malpractice insurance policy in Lawson.
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CONCLUSION
A medical malpractice insurance policy 1is properly voided

under New Jersey law when the insured doctor makes numerous and
repeated misrepresentations in the application to the insurer.
When such a policy is voided, there is no reasoned basis in New
Jersey law to require the insurer to indemnify the doctor with
respect to a medical malpractice claim. For all of the reasons
set forth above, the 1line of :cases dealing with automobile
insurance policies 1is suil generis, and should not be extended to
medical malpractice insurance vpolicies. New Jersey Civil
Justice 1Institute therefore reépectfully urges this Court to
grant the motion for leave to appeal, and reverse the
interlocutory order entered beléw.

Respectfully submitted,

Brown Moskowitz & Kallen, P.C.

Attorneys for Amicus Curiae
New Jersey Civil Justice Institute

ﬂu&/ﬁr&%&.

Shalom/é Stone

Dated: March 18, 2014
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